


Chapter 2

PREPARING THE GROUND

Communities, Markets, Hierarchies, and Networks

THE NINETEENTH CENTURY OPENED with an overwhelm-
ingly agricultural base, and with local communities as the orga-
nizing principle. Gradually, industry supplanted agriculture, and

markets, networks, and then hierarchies supplanted the communal or-
ganizing principle. Before we can understand the novelty of hierarchy,
that is, large-scale industry, when we encounter it in the chapter on
textile mills, we should briefly examine the economic and social changes
that made the mills possible.

Our first conceptual tool is the fairly recent, useful, and academically
popular distinction that describes two ways of organizing an economy:
markets, where everything is determined by price, and hierarchy, where
authority rules. Markets are made up of small, dispersed, autonomous
units that bargain and trade goods and services through the medium of
money. In the market, “transactions” between buyer and seller are
anonymous, brief, and determined by price. No pure market economies
exist, but the cities and villages of a rural nation can develop a fair bit
of market behavior, and mid-nineteenth-century America was more of a
market than twentieth-century America.

Hierarchies, on the other hand, characterize our present economy
more than markets do. Not only can an organization produce goods
and services to sell on the market, but it may extract its own raw mate-
rial and make its own machinery and its supplies, and it can do its own
distribution and selling. It is then fully integrated. One central authority
rules over what otherwise might have been a dense market of suppliers,
producers, and distributors. Many costs of the transactions among units
in a market are supposedly reduced when those units are subject to a
central authority, and centralization is considered a source of efficiency
in this literature (dubbed “transactions cost economics”). In a hierarchy,
transactions between master and servant (usually labeled the principal
and “his” agent) are internal and governed by fiat or authority. There
may also be scale efficiencies in hierarchies; producing many identical
items in one organization can be cheaper than producing a few in each
of several firms. Organizations in a market are typically small; hier-
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archical organizations are large. They have to be; they have bought or
displaced the small ones.

It is now recognized that the “market versus hierarchy” distinction is
a continuum not a dichotomy, and that the middle of the continuum
swells with many mixed forms, such as holding companies, equity own-
ership, semi-autonomous subsidiaries, nondependent contractors, car-
tels, and so on, loosely conceptualized as networks by Walter Powell
(1990).6 But the football image, with its swollen middle filled with new
forms, does not cover the changes in organizational forms over time,
and the term “network” is still too commodious, as it has to cover all
that fills the bulge. Another alternative is to emphasize the varying mix
of market relations (in the form of price) and hierarchy (in the form of
authority), recognizing that both exist in all organizations, and to add a
third aspect of relations, trust. This is a distinctive characteristic of net-
works, though some trust is required in all economic relations. It is
discussed in an insightful article on networks and trust by Jeffrey Bra-
dach and Robert Eccles (1989). Drawing on these commentaries, I will
make two changes in the market-to-hierarchy dichotomy, first adding
“community” and then adding “networks.” In figure 2.1, community is
proposed as a third form that would reflect economic units and their
interactions before there were either many hierarchical forms of organi-
zations or much market-like interaction among them. The term “com-
munity” has an overwhelmingly positive image, but it will be clear that
only some of its aspects are positive. Shortly I will examine the notion
of networks, indicating the degree and quality of interactions among
units; where these are sustained and cooperative we have a social form
that is distinct from markets, hierarchies, and communities. But these
three basic forms should be considered first.

Community

Consider a triangle with community at the top, market on the lower
left, and hierarchy on the lower right. The three corners are extremes; in
between them any point is a mixture of the attributes of the three ex-
tremes. A unit in the center would equally reflect all three. In the com-
munity of producers—subsistence farmers in the early Republic are the
best example—there is little market behavior. Farms are not specialized;
they produce and market only one or two products, but produce a
range of goods to be consumed by the family. A minority of goods and
services is produced by each farm in excess of its own consumption
needs, and these are exchanged by barter or long-term nonspecific reci-
procity arrangements with other farms—help in harvesting, trading pigs
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Figure 2.1. Three basic socioeconomic forms.

for chickens, loan of equipment, and so forth. Still other goods and
services, generally few in quantity, are obtained from the village store or
from the few artisans and tradesmen, often with payment in kind. There
is a marketplace, as there has always been in human history, but there is
little market economy. There is also only a short hierarchy: patriarchal
authority in each farm, village elders, one or two officials. Productivity
is low, so is the standard of living, and so is the accumulation of wealth.
There is little surplus to generate power. What power exists is dispersed
to each family or village, even though there it will be quite absolute,
because of patriarchy.7 This is the rural, premarket economy that re-
sisted first the organizational initiative of the Federalist Party, then the
free-market wing of the Republican party, up through the 1820s.

The community, thus, is far from both the other ends of the triangle,
market behavior and hierarchy. It is far from market because the terms
of exchange are rarely monetary, and because of the variety of outputs
and the self-sufficiency of the primary economic units, the farms. It is
far from hierarchy because of the small size of the units, but also be-
cause the interactions between the units are reciprocal. Dependency on
each other is not created and dictated by a central authority, as in the
hierarchy, but is locally negotiated through barter and reciprocity.

When population growth takes place and people have only limited
opportunities for starting new farms and villages as the frontier land
fills up or is made inaccessible because of the resistance of the indige-
nous owners (the Native Americans, who blocked movement to the
western portions of New England), the farms or communities cannot
provide for the excess numbers, and people seek livelihoods elsewhere.
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This is the Charles Sellers (1991) formulation. An alternative one is that
of institutional economics, which sees rising agricultural productivity
creating the labor surplus and generating the economic surplus that fos-
ters trade and investment in production (Rothenberg 1992). Both could
be true for my purposes; either land shortages or increased agricultural
production may generate a labor surplus, but at different times.8 In ei-
ther case, development went in three directions: toward markets, net-
works, or hierarchy.

The characteristics of a network are that the exchanges between units
are long term, mutually adjustive, and cooperative. Trading partners
share information, resources, and even personnel at times; accommo-
date each other’s needs; rely upon trust and unwritten agreements; and
share risks through reciprocity. Things that cannot easily be priced—
such as quality, special orders, urgent delivery, assurance of long-term
availability and long-term orders—are accessible in networks, but not
necessarily in market relations.

Markets, networks, and hierarchy are not mutually exclusive pure
types by any means. The new organizations that grew up in the move
toward markets were more hierarchical than the family farm (though
probably not as authoritarian) because they had more people in them
and their roles were more stable—instead of doing all chores, people
did only one or two. They were more market-oriented because they
produced for monetary sale. They were even more networked because
transactions with suppliers and customers took place daily, rather than
intermittently. But if markets, networks, and hierarchy all differed from
the community model in some respects, they differed as sharply from
one another. Some economic units became starkly market-oriented, as
did the home workshops (shoes, textiles, etc.); others expanded to in-
clude the functions of several small firms and businesses and became
quite hierarchical; still others remained fairly focused on one product or
task, and linked up with others that specialized in other products or
tasks, and thus networks developed. Networks and hierarchies still deal
in prices and money and spot exchanges, so there is some market activ-
ity in them. Market firms and network firms are large enough to have
some hierarchy. And so on. Nevertheless, the three tendencies are
distinct.

The Market Direction

Agricultural surpluses appeared and were exported, creating business
for the coastal towns. The growing coastal economy required more
market relations and more organizations, though they were still small.
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Full-time workers required a full range of supportive economic activity,
including brewers, butchers, tanners, shoemakers, tailors, and
preachers, and their masters required ships, sails, wagons, plows, har-
nesses, and storage buildings. New immigrants and the landless sons of
farmers who did not go west filled these jobs. The emerging middle
class provided the clerks and judges and lawyers who were the “running
dogs” of the emerging capitalists, as the old left used to say. Capitalists
succeeded in transforming communal economic relations into market
ones: Don’t pollute our common stream, we all use it, the community
said, for example, but the judges ruled that industry benefitted all of us,
and it had to pollute (Horwitz 1977). Most organizations were artisanal
firms, but New York and presumably other big cities had some “ma-
chineless factories” in clothing and shoes, and large printing shops
(Wilentz 1984), indicating the stirring of hierarchy.

But by and large, and especially in the smaller cities, the move in the
market direction produced not large factories but a system of small,
autonomous firms with relatively skilled workers, with minimal local
government units and small cultural institutions such as churches and
schools and medical care. Society was not the communal arcadia of the
period preceding 1776, if one ever existed. Anthony F. C. Wallace
comes close to such a description with his “Sweet, Quiet Rockdale”
(1978, chapter 1), but a close reading discloses market and hierarchical
tensions. Alan Taylor, in his detailed history of Cooperstown (1995),
New York, is more sensitive to market and hierarchical tensions at the
turn of the eighteenth century.

Early nineteenth-century America was not an arcadia; the market was
driving it and production for exchange was paramount. But neither was
it a fully marketized society. True, there were probably many single-
purpose units buying and selling on the basis of “spot contracts” (con-
ducted on the spot, with no expectations of long-term obligations, no
reciprocal relations beyond paying money for a good or service, and
prices fluctuating with supply and demand). The “putting out” or
“homework” system in its rawest form would be highly marketized;
much of the dock labor and heavy construction was spot contracting
and thus marketized. But it was not a heavily marketized society be-
cause there were still cultural and economic ties among the participants
that moderated the contracts.

But neither was it the hierarchical society of 1890. Units were small
and specialized. Except for artisans, people changed jobs frequently,
worked for wages intermittently and often only part time as the situa-
tion required, and farmed or hunted or gathered on their own. John-
athan Prude’s careful inventory of people and income in two tiny mill
towns in central Massachusetts in the first half of the century captures
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the lack of wage dependence and the resistance to working in even the
small but hierarchical textile mills, and something of the significant role
of patriarchy before large organizations shaped gender relations more
to their own liking (Prude 1983).

My favorite example of the urban community with a mixture of mar-
ket and community is the “walking city,” Philadelphia in the early
1800s, so beautifully described by Sam Bass Warner (1968). Michael
Best’s work on the Springfield armory (1991) and Philip Scranton’s on
the Philadelphia textile industry (1983) are excellent on networks of
small firms.

We have moved only about halfway from community to market in
this case. We have not gone all the way to market because many of the
community features remain: long-term economic relations, reciprocity,
some trade in kind, and decentralized authority in the multitude of eco-
nomic units. What does move us a fair distance to the market extreme is
that as exchanges are in the form of money, most things can be priced;
most things are produced for exchange rather than consumed by the
producer; traditional norms and ties are weakened as calculation and
efficient production take over, and employees sell their labor on the
basis of contract rather than status. Marc Bloch put it well: Past soci-
eties bought and sold, but not many people lived by buying and selling
(1961, 67). I suppose the extreme of a market society would be found
in those involved in the putting-out system, where there is no hierarchy
(one buyer and many undifferentiated producers) and no community
(producers do not interact; the market transaction is the only transac-
tion between buyer and producer), but it was never a stable or signifi-
cant form. (We shall examine a reasonably nonexploitative variant that
persisted long after conventional economic theory would predict, and
that perhaps even might be said to have prospered, in Philadelphia. The
modern exploitative counterpart is the wholly dependent subcontractors
serving U.S. shoe and clothing firms.)

A fully marketized system never appears for the whole economy; we
never move to the lower left end of the triangle. But from, say, 1840 to
1870 most large industrial establishments were heavily market oriented
rather than hierarchical, in that they contracted out space to small pro-
ducers who fulfilled contracts for goods and services for the owners of
the space, or employed “inside contractors” who used capital facilities,
hired their own employees, and negotiated yearly contracts. (We do not
know enough about them to be sure that a particular industry and loca-
tion could be characterized as a network, but I suspect some were.)
Where owners of the property and major facilities were sophisticated,
there emerged innovative, highly efficient decentralized organizations,
which were often the most technologically advanced, as in the case of
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makers of sewing machines and armaments (Hershberg 1981). (See
Clawson 1980 for the essential discussion of inside contracting.) We
might have remained with that form of industry, with its limited con-
centration of wealth and power, minimal negative externalities, and at-
tention to broad social efficiency rather than a narrow efficiency that
maximized an accelerated output of cheap goods and maximum profits.
But that would have required a federal government more interested in
limiting and regulating private economic power and strong enough to
do so, and an independent professionalized judiciary. The United States
had neither. On the other hand, the country did not take the czarist and
then the Soviet Taylorizing route that destroyed all worker input, flex-
ibility, and decentralization.

Gradually the owners bought out the contractors in order to capture
their substantial profit streams, thereby increasing the possibilities of
market control by ever larger organizations; and the courts sided with
owners in almost all labor disputes, externalizing the social costs to
workers and communities. Total control over the U.S. work force was
not possible (it was possible in the USSR early in the twentieth century
when the government fully embraced Taylorism and the work force had
no recourse), so industry did not move that far to the right with hier-
archy. Today, the quintessential market system exists in such institutions
as stock trading (Abolafia 1996), home shopping networks, and the In-
ternet. These are characterized by short-term, not necessarily repetitive
interactions and by brief exchanges based on price or instant services;
they are decontextualized, impersonal, without long-term memory; and
trust is mostly unnecessary.9

Toward Hierarchy and Networks

For a minority of other workers in the first half of the nineteenth cen-
tury the road from subsistence farming led toward hierarchy, instan-
taneously for some new immigrants, over the course of one generation
for some who were born here. But the numbers were small, limited to
machineless factories in shoes and apparel, most particularly in the tex-
tile mills. The embargo, the wars, and the blockades of the early nine-
teenth century dammed up the money made from mercantilism and rel-
atively free trade in agricultural exports, and the rich colonial
merchants were looking for other investment outlets. The blockades
also dammed up the supply of textiles that usually came here from the
world textile center, England. Using idle capital to build textile mills for
a protected market made sense to Boston mercantilists, and later we
shall detail their experience. The important point for now is that hier-
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archy is expensive; it requires either building fully integrated production
systems from scratch—as the Boston elite did in Lowell and nearby
Massachusetts communities that offered untapped waterpower—or
buying up competitors to consolidate market power.

When large pools of idle capital are available, organizations go
through hierarchical spurts. In Europe, substantial wealth was gener-
ated by pooling the surpluses of the landed aristocracy, and the money
was lent to kings to preserve the aristocracy from foreign domination.
The interest on the loans was first invested in trade, then in hierarchy of
an organizational type. But the monarchs discouraged the large concen-
trations of private capital that might build organizations that could
challenge their power. No such restrictions, however, were to survive in
the nineteenth-century United States.

Only the textile mills of the Boston Associates in Lowell, Lawrence,
and other New England towns seem to have moved directly from the
home spinning wheels and tiny workshops with hand-powered looms to
hierarchy, without passing through a significant market phase or
through a network phase. The mills of Samuel Slater in Rhode Island
and coastal cities took some time to establish hierarchies, but appear to
have had no marked network phase (Gumus-Dawes 2000). But in Phila-
delphia we can see the emergence, from what might have been solely
market relations, of an early network of small producers (at the turn of
the century) that quickly (by 1820 or so) became a stable network of
flexible producers of a large array of specialized textiles, quite different
from the mass production mills of Lowell. The network prospered for
the rest of the century, and in many ways may represent the experience
of a majority of economic organizations in the United States up through
1875 or so. Of course, the network form had elements of markets and
hierarchy in it, as well as elements of community; none of our types is
exclusive. But more than the other three, it stood midway between them
all, though always ready to dissolve into markets as industries became
fragmented and supplanted, or to harden into hierarchies as capital in-
fusions and government policies made consolidation possible.

In figure 2.2, I have filled in the triangle of community, market, and
hierarchy with some examples of industries in the nineteenth century,
and added two twentieth-century examples. In the center of the triangle,
we have both “most firms” and “Philadelphia textile firms” (and
“Springfield armory,” which will be only briefly noted). The difference
between the two is that the former are only lightly networked, whereas
the small textile-firms are highly networked. Otherwise both examples
partake of some of the properties of the three forms of community,
markets, and hierarchy. The appearance of networks is a result of sev-
eral factors. Networks are most likely to appear in connection with
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Figure 2.2. Basic forms with examples.

easily transported, high-quality, rapidly changing goods that requir di-
verse production skills, and with a regional or national market for the
goods. I expect that the Philadelphia textile industry was not the only
example of a stable and successful industrial network in the century;
historians simply have not looked carefully for other examples.

The small-firm networks of textile companies in Philadelphia are
small to medium in size, as are those in markets, and produce a variety
of rapidly changing goods, a characteristic of the market model. But
they also share the small-size characteristic of the community model,
and in contrast to markets, the trust that grows out of repeated long-
term interactions. In contrast to both community and markets, there is
at least a limited internal labor market, though not as fully developed as
in hierarchies, and a governance role for government, trade associa-
tions, and professional societies. All of these attributes of networks can
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exist, however, without much networking. Most industry in the nine-
teenth century filled niches of local demand, rather than regional or
national, and had only a limited networking of specialized producers.

I will argue that despite a fear of concentrations of private economic
power, because of the social costs that such concentration entailed, a
weak state was unable to prevent it. Once the legal checks on concen-
tration were removed, and efficient transportation was available (largely
the railroads), and ample capital was available, the tendency was for
firms with stable products, easily produced with low-skilled labor, to
move from the center of my diagram (where most industry resided until
the last quarter of the century) to the hierarchy corner. More technically
sophisticated firms remained in the middle, though those in new indus-
tries such as electric power or oil consolidated almost immediately into
hierarchies. A move to the market corner for most industry is not fa-
vored because, in that corner, wealth is dispersed among many pro-
ducers rather than concentrated.

Although the move toward hierarchy was based on the individual
decisions of countless entrepreneurs and their employees, the particular
forms it took and the speed with which the moves were made depended
on a legal infrastructure. Markets meant money, and money meant
debt. How should that be handled? Networks meant complicated trans-
actions, and those brought about civil disputes that had to be adjudi-
cated. Hierarchies meant dependent employees, but who was responsi-
ble for their injuries (for example, once water- and then steam-powered
machinery arrived, bringing fearful injuries)? Hierarchies also could fail,
so it had to be decided whether the owners should sell everything they
owned to pay debts, or declare bankruptcy and keep their personal
wealth. Factories polluted and diverted rivers; did they have to pay for
the harm they caused? The decisions about such novel matters were to
shape our economy decisively. They were made with reference to the
primacy of organizational interests, whether market, network, or hier-
archical. But first the very existence of privately owned and controlled
organizations with limited liability and other legal artifices had to be
guaranteed. That was not easy, as we shall now see.

The Legal Revolution that Launched Organizations

It is interesting, and rather unfortunate for functionalist theories, that
the key mechanism for the organizational concentration of wealth and
power contentiously came into existence before the arrival of the orga-
nizations that needed it. This is the legal grace for the existence of a
limited liability, nonpersonal, profitmaximizing, and public-interest-
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minimizing corporate form. What we take for granted today was hotly
debated as the eighteenth century turned into the nineteenth. Citizens
and elites recognized at the time that permitting the existence of large
organizations that were primarily responsive only to owners, and not to
the public, was a fateful act. Arguments were amassed on either side—
economic development demanded the harnessing of private gain to en-
gines that would have nearly sovereign private authority in order to
insure the output of goods; or the public good required, if not public
ownership, at least public control of these engines, for the sake of com-
munities, workers, and even the environment. (The health of the envi-
ronment was a subject of debate even in the eighteenth century, as Wil-
liam Cronon [1983] details.) The debate was sophisticated; the shards
and strands cling to public debates today, even as so much ground has
been given to markets and private concentrations of wealth and power.
The debate has been well analyzed, so reviewing it will not take us
much time.

The review will indicate that there was no pressing need on the part
of economic units for corporate status until long after it had been
granted. Noncorporate forms (family-owned firms, partnerships, joint-
stock companies, and the like) did well in many sectors of the economy.
But the early corporations shaped the economic environment so de-
cisively that the growth of the corporate form expanded and insured its
continuance. Once the principle was established, the practice became
widespread late in the century as laws gave it an advantage and the
capital market established by the corporations made corporate mergers
and oligopoly possible. Nothing in our tradition or culture dictated the
outcome—traditions and culture were easily and freely invoked on both
sides; particular interests in particular localities drove the decisions. But
one cannot claim (though it would be gratifying to do so, in view of the
basic argument being put forth) that large private organizations, per se,
were stamping their future on the nation in the first decades of the
nineteenth century. There were too few private firms and they were too
small. Stamping was to come later. In the early decades the form for
stamping was being cast.

If this is a case of, to paraphrase from Albert Hirschman’s extraordin-
ary book, The Passions and the Interests (1981), the arguments for pri-
vate corporations before their arrival, we need an explanation. Several
will be offered, drawing on the debates at the time. But one seems clear:
the citizens had direct experience with corporate bodies from England
and Europe and could envision both their ability to concentrate wealth
and power, and their ability to oppress. Ambitious people and people of
means were attracted by the opportunities for the concentration of
wealth and power; people of average means and no reasonable ambi-
tions of wealth and power emphasized the oppression.
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First, we should note that the biggest and almost the only organiza-
tions of any consequence up through the seventeenth century were the
church and the state in European nations, sometimes effectively merged.
The state was threatened by the rise of large, independent organiza-
tions, and thus it dispersed limited privileges and established legal pre-
cedents that tried to ensure that the state would have no large rivals.
Where large organizations were necessary, the state carefully chartered
the large ones that appeared, right up to the 1800s in Europe and in the
United States. The charters specified the limitations imposed on the cor-
porations. Charters were infrequent in Europe; without a strong state
intent on protecting its prerogatives, charters were more freely given in
the United States, and could be given by state governments as well as
the federal government (Maier 1993).

The state could discourage large organizations that might threaten its
own power by making the concentration of capital difficult. “Individ-
uals could pool their capital through legal forms as partnerships and
joint-stock companies. But such forms were poorly adapted to enter-
prises of large scale or long duration,” notes Charles Sellers in a book
we shall again draw on, The Market Revolution (1991, 44). Indeed, as
we shall see, the instability of partnerships, through death or with-
drawal of the partners, gave the Philadelphia textile industry its distinc-
tive character, in contrast to the textile industry of the Boston Associ-
ates, which enjoyed the legal privileges of the new instrument of
corporate organization. A corporation, an entity of indefinite duration
and with all the legal rights of an individual, was initially seen as such a
powerful tool that one could be chartered only by special legislative
acts. With a new class of judges and lawyers, that was to change. We
shall discuss this new class later.

Fear of Corporations

American colonists feared the concentration of both wealth and power;
they had seen it in England and Europe, and wanted to avoid it in
America. They not only set up a federated government with the separa-
tion of powers, but they limited the powers of local governments, reli-
gious organizations, and economic organizations. They understood that
the granting of privileges that would make concentrated collective ac-
tion possible would lead to private power, unless that action were tied
to public purposes and public review. Southern colonial assemblies only
reluctantly assented to even such public corporations as parishes, cul-
tural historian Peter Dobkin Hall tells us, and municipalities with orga-
nizational forms were even rarer in the South. No business corporations
were created in the South before 1781, and then only after much de-
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bate. There was almost as much opposition in the North. Newspapers
were filled with letters “protesting the danger of legislatures’ chartering
away the privileges and power of the state to private bodies,” Hall
notes in his Organization of American Culture, 1700–1900 (1984,
300). A Connecticut newspaper in 1787 covers most of the objections
vigorously, anticipating developments that would take a hundred years
to come fully to fruition:

If the legislature may mortgage, or . . . charter away portions of either the
privileges or powers of the state—if they may incorporate bodies for the sole
purpose of gain, with the power of making by-laws, and of enjoying the emol-
ument of privilege, profit, influence, or power—and cannot disannul their
own deed, and restore to the citizens their right of equal protection, power,
privilege, and influence—the consequence is, that some foolish and wanton
assembly may parcel out the commonwealth into little aristocracies, and so
overturn the nature of our government without remedy (cited in Hall 1984,
301).

Note that the newspaper was not trying to rescind the laws of capital-
ism; it was trying only to prevent the emergence of corporate capital-
ism. The laws of capital were well in place in postrevolutionary
America.

As an example of the laws of capitalism before the time of big organi-
zations, take Alan Taylor’s account (1995)of the attempt of William
Cooper to develop the production and markets for maple sugar in the
1790s. Cooper owned and leased vast tracts of land that were rich with
sugar maples. Coming from a poor background himself, he appears to
have had urges to help indigent settlers streaming into the middle of
New York State and northern Pennsylvania, where he leased properties.
They needed a cash crop to tide them over until they could get farms
established, so he promoted the tapping of the sugar maples, an imme-
diate source of marketable product. It also, he felt sure, would curtail
the brutal practices of sugar plantation owners in the Caribbean islands,
using slaves from Africa and working them to death under unspeakable
conditions. If maple sugar were to replace the refined white sugar from
the islands, everyone would benefit, including the environment itself,
because the maples would be protected instead of being burned as fuel,
or burned more copiously for the ashes that could be turned into pot-
ash, in great demand at the time for smelting. Going heavily into debt,
Cooper promoted maple sugar so successfully that leading Americans,
including President George Washington, applauded and helped finance
the operations.

Unfortunately, the spring tapping season was short and unpredict-
able, and Cooper had three disastrous years in a row. Furthermore, the
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sugar was not refined sufficiently to compete with white sugar. But most
important, the laws of capitalism destroyed his project, so beneficial for
the environment and the poor settlers. Deeply in debt after three unsuc-
cessful years, he had to pay the interest on his loans. Cooper would be
bankrupt “if he failed to produce an annual revenue in excess of the
inexorably mounting interest on his debts,” which stemmed from lend-
ing farmers the funds to buy kettles and equipment for processing and
shipping the sugar. “That relentless interest expressed capitalism’s de-
mand for sustained growth; and capital imploded if it did not appreci-
ate faster than the 7 percent annual interest” (134). To cover his debts,
Cooper had to turn from being a conservationist, protecting the forests,
and a humanitarian, interested in opposing slavery, to destroying the
forests. He encouraged the homesteaders to burn the maples and extract
the potash from the ashes, a most environmentally destructive and inef-
ficient transformation, as was known; but there was a demand for pot-
ash, since the technology was simple and shipping was cheap. But the
potash kettles were seven times as expensive as the sugar kettles, and
this surge in capital investment concentrated the wealth among the
homesteaders, with, for example, ninety-two settlers selling ashes to
only four potash makers, who realized large profits (134). In a few
years the topsoil was exhausted, the trees were gone, and the land—like
Cooper and his settlers—was poorer than ever. Only small organiza-
tions were actors in this drama, but the laws of capital were strong.
Writ small, we have here the paradigm of U.S. economic development,
even without large organizations. The large organizations to come
would speed up the concentration of wealth and power.

What Organizations Need To Be Able To Do

Cooper enlisted the state in getting a vital road improved for his proj-
ect, but his capital was limited, and he relied on borrowed money. To
further the “purpose of gain” that the Connecticut newspaper worried
about would require much more from the state than road improvement.
Gain required incorporation, which amounted to the parceling out of
the commonwealth into little aristocracies. Ideally, for owners, the orga-
nization should, and eventually would:

• have full control over the selection and succession of its officers (no
public representatives need be there; they might limit the organiza-
tion’s ability to externalize costs)

• continue to operate until its officers decided to dissolve it (not be
limited to finite tasks, which would be a kind of “sunshine” law,
but be able to take on new ones, thus favoring structural interests)
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• be able to hold property in its own name (thus pooling and concen-
trating the power of the property of many, which is obviously
a means of concentrating wealth and power in the organization)
and dispose of property freely (without consulting stockholders
about every transaction, thereby concentrating power within the
organization)

• set and enforce restrictions on the behavior of its members (laws,
rules) that might not be allowed in the community outside the orga-
nization (e.g., discharge people for voting for the wrong candidate
in a public election, or for failing to attend church or a particular
church, a means of socialization)

• allow shareholders to avoid liability for the organization’s debts
and any judgments against it (limit the costs of business failures,
suits, and violations of the law by the business to the resources of
the business, not the owners [limited liability], so that any excess
liabilities cannot be recovered from the owners but are borne by the
affected parties outside the organization [another example of
externalization])

• operate for the private good without a requirement that it consider
the public good, including externalities such as pollution, conges-
tion, waste of natural resources, and so on.

Such an organization could be powerful indeed, and largely beyond
the control of the public. These are the essential features of our modern
corporations, celebrated endlessly and prescribed for all developing so-
cieties. There was widespread opposition to them, even before many
large firms appeared. The large corporation violated many aspects of
the culture of the new nation. How did the momentous change come
about? Deliberately but contentiously. The change was deliberate in that
it was driven by quite specific and local interests, all the while invoking
national character, purpose, destiny, and culture. It was contested for
decades, until the more populist Republican party turned Whiggish and
supported industry, and the opposing farmers and artisans were de-
feated. Next is a bit of this colorful history that legitimated the concen-
tration of wealth and power in the Republic.

Making Capitalism Corporate

Starting with Connecticut in 1837, states made incorporation generally
available by mere registration, rather than by special charters from state
legislatures. (In some states special charters were still sought because of
restrictive clauses in the incorporation procedures or limitations; by the
1870s these restrictions had all disappeared. See editorial in Harvard
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Law Review 1989, p. 1883.) How did this come about? Scholars differ.
Most cite the functional need of organizations to remain free of, in the
language of the time, “public clamor” (read “public interest”) and to be
able to accumulate wealth without governmental interference. Others
cite American culture, with its fear of English and European despotism,
favoritism, and corruption. We will arrive at an organizational interest
interpretation by following the editors of the Harvard Law Review in
their extensive and thoroughly documented (and admittedly “revision-
ist”) interpretation, “Incorporating the Republic” (1989).

The functionalist explanation is the obvious and the most comfort-
able one: entrepreneurs needed to gather together scattered little piles of
capital, be able to use them for ends that were in the private interest
and not necessarily immediately in the public interest, and hire people
who would do as they were told or be discharged, without state inter-
ference. Here was an irresistible practical demand, in the terms of the
eminent legal historian J. Hurst (1970, 30), and an “overriding need,”
as described by the also eminent Lawrence Friedman (1973, 201).

But the surprising thing, as the editors of the Harvard Law Review
note, is how little need there was for easy incorporation in the first
third, or even first half, of the nineteenth century. Neither the market
nor the technology required economies of scale that in turn would re-
quire the amassing of capital. The Lowell textile mills did have such
economies and amassing of capital, but this was perhaps the only case
and a charter was readily obtained. The technological developments
that made economies of scale more efficient—that is, mass produc-
tion—did not appear until much later in the century. Hounshell docu-
ments the slow, uneven development of mass production and shows that
its successes in most of the century had little to do with amassing capi-
tal (Hounshell 1984). The true scale economies that Alfred Chandler
celebrates in The Visible Hand (1977) came only when mass producers
added mass marketing (and in many of these cases, as we shall see much
later, scale economies were overwhelmed by scale inefficiencies). Vir-
tually all the rest of the economy that became incorporated grew by
adding employees and not by changing the technology to realize the
scale economies of mass production.

What, then, about the capital needed to have large and scale—effi-
cient enterprises? Accumulating it required special inducements of lim-
ited liability and centralized control in order to attract sufficient capital.
As we shall see in the case of the textile mills, capital is sometimes
crucial for productive efficiency. But only if there are scale economies to
be had, which were rare until the 1870s. Otherwise, concentration of
capital largely means market control—buying out competitors, swamp-
ing the market and preventing entry of competitors, and forestalling
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technical innovations that a host of (small) competitive firms may in-
duce. The dispersed capital of the Philadelphia textile industry
prompted innovations and varied goods; the industry required no easy
incorporation statutes. The concentrated capital of New England firms
prompted technical conservatism and standardized low-quality goods.

This account is contrary to received wisdom, which holds that small,
competitive firms will lack the “slack” or margin to invest in technolog-
ical innovations. Received wisdom also argues that although monopo-
lies may have no incentive to innovate, oligopolies—say, eight firms
with over 60 percent of the market—will have the slack to innovate and
the incentive to do so, whereas smaller ones will not. The extensive
literature on small-firm networks cited in chapter 1 disputes this claim.
For a graceful statement of the conventional case for oligopoly, see
Louis Galambos (1994). Our later contrast of Lowell to Philadelphia, a
consideration of inside contracting in the railroads, and some other case
studies will suggest limitations to this view.

Proponents of the cultural / neoinstitutional interpretation of easy in-
corporation saw a consensus emerging from disparate fragments of the
strong republican ideology of the early Republic. But even such ba-
sically functionalist and “consensus” historians as Louis Hartz (1948)
and Richard Hofstadter (1961 [1948]), both arguing that incorporation
would “liberate business,” demonstrate that privatized enterprise was
not the norm before the Civil War. Why not, if it was supported by a
supposedly strong cultural ideology? Instead, these historians note, pub-
lic works and mixed public-private enterprises, with public accoun-
tability, were the norm. The editors of the Review conclude,

This suggests that the ideological and social conflicts surrounding the cor-
poration during this period cannot be dismissed simply as misguided diver-
sions from the acknowledgment of the corporate form’s incontestable eco-
nomic advantages. Instead, they formed an essential part of the process that
redefined the character of the [R]epublic in order to justify the new oppor-
tunities that the corporation offered for the accumulation of private wealth
(1886–87).

The ideology of the new Republic was commodious and the defense
of incorporation subtle. On the one hand, cries were heard that the evils
of corporate forms in England and Europe should be prevented here,
where a democracy of farmers and artisans should prevail. This appears
to have been the dominant sentiment among those who expressed any
sentiments on the matter up to perhaps 1820. But those favoring easy
incorporation argued that incorporation would produce a multitude of
enterprises that would offset the centralized state and prevent the con-
centration of wealth in the hands of the few who would have the eco-
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nomic and political clout to secure charters. Few men had large private
fortunes, the advocates of easy incorporation argued, and to prevent
more from appearing, the “division of capital into small shares” would
equalize opportunity.

It was certainly an ingenious and not altogether unsound argument.
But workers and artisans with little or no capital were not as sanguine.
Property, they agreed, even if very modest, would provide independence
from wage dependence and guarantee a commitment to the public good
if dispersed.10 But the corporation would close off opportunities to be-
come, for example, a master in one’s own shop, and permanent wage
labor status would threaten shared interests in realizing a community of
tradesmen and artisans that would be in the public good (Wilentz 1984,
271–76, 302–6). As an 1835 union publication put it,

We entirely disapprove of the incorporation of Companies, for carrying on
manual mechanical business, inasmuch as we believe their tendency is to
eventuate in and produce monopolies, thereby crippling the energies of indi-
vidual enterprise, and invading the rights of smaller capitalists (cited in Har-
vard Law Review 1989, p. 1989).

Such opposition to incorporation was intermittent in the early part of
the century. Efforts to secure charters from legislatures were infrequent
because the economy had not changed enough to make free incorpora-
tion a burning need of wealthy entrepreneurs. But opposition to incor-
poration was strong when the interests of small organized groups were
threatened. For example, as early as 1801, a brother-in-law of Alex-
ander Hamilton (who favored corporations) and prominent merchants
of New York City sought to form a joint-stock company that would be
capable of supplying all the bread the city would need and would hire
the previously independent bakers to bake it. The bakers protested the
plan as an effort to “monopolize by degrees all profitable mechanical
branches,” reduce wages, and annihilate “the independent spirit” Har-
vard Law Review 1989, p. 1898). It was hardly a ridiculous fear, even
though a monopoly such as this would have been exceedingly rare in
1801.

The bakers’ organizations were tiny, but the projected monopoly
would have been an organizational force for concentrating wealth and
power. In addition to this organizational point, however, note the ele-
ment of interest, rather than ideology or American culture, in this pro-
test. It appears that while there were spokesmen on both sides of the
issue who spoke, as they often do, in general terms, specific interests
were more telling. If organized artisanal interests were not threatened,
no specific opposition to a particular endeavor such as the bread mo-
nopoly would be recorded, though generalized anti-incorporation edi-
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torials were common. The lack of opposition when organized interests
are not threatened supports an interest, more than a republican ideol-
ogy or a cultural, interpretation. For example, in 1811 New York
passed an incorporation law intended to stimulate domestic manufac-
turing during the embargo against foreign trade. It was used almost
exclusively by textile firms—perhaps ninety-one of them—but there
was no protest by the loosely organized weavers, as it hurt only the
home spinners of thread. The textile mills of the time did not create
finished products (that came in 1814 with the Lowell mills) but only
thread that was raw material for the weavers, whose interests were not
threatened by the incorporation law (1883). Home spinners of thread,
who would be hurt, were, of course, not organized. Thus interests ap-
pear to be more salient than culture.

Anti-incorporation efforts were broad-based, though, and not just
tied to the specific interests of, say, bakers. They were a central plank of
the various Workingmen’s parties that appeared in the late 1820s (Wile-
ntz 1984, 172–216) and the plank went down with those parties in the
panic of 1837, as did much else that we will be considering. The multi-
plication of private corporations that required no representation of the
public interest was a highly contested issue. Once their appearance was
widespread and accompanied by extensive wage dependency, exter-
nalities, and concentrated wealth and power, the conditions existed that
made them a necessity. Technologies were developed that required scale
economies, and these economies required vast capital that could be ob-
tained only by the guarantees for private wealth that private control
could afford. Given privatization of economic activity, the continued
absence of public control or even public representation became a “func-
tional necessity.”

Capitalism to Corporate Capitalism

I have promised to look at specific actors and specific organizations at
the local level whenever possible, and to avoid the “state” and “the
courts,” where the institutionalists set their level of generality. Shortly
we shall examine such details to see that the role of judges and lawyers
at the state and local level was crucial. But this was possible only after
deliberate constitutional changes that would give corporate lawyers the
necessary tools at the national level. The legal foundations of the mod-
ern corporation had to be established at a more grand level than the
daily workings of the state and local courts. Despite the importance of
the daily movement of millions of citizens, the movement of a body
such as the U.S. Supreme Court is vastly more important, and has the
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potential of ignoring the Brownian motion of the body politic. Such was
the case in the Dartmouth decision, made by the Supreme Court in
1819, and just in time, because the economy was about to take off and
the first large organizations and the first large investment banks were to
appear. The decision made local control—that is, state, county, and city
control—over corporations very limited. It concerned a private college
in New Hampshire that was tax exempt and a benefactor of state indul-
gences. The state wished to ensure some accountability in return for the
benefits it granted by placing politically appointed trustees on the
Dartmouth Corporation’s board and thus insuring some measure of
state control. The school was, after all, very elite, and thus might not
reflect the interests of the general public. Dartmouth was also rich, and
it paid Daniel Webster a substantial fee to proclaim its virtues and its
need for independence. Webster, “that hired gun of wealth and power,”
as Sellers intemperately describes him (1991, 102), argued that all char-
tered corporations, whether they were colleges or textile mills, should
be above the state law. Private corporations—indeed, private rights in
general—must be protected from the “rise and fall of popular parties
and the fluctuations of political opinions” (cited on 86). Chief Justice
John Marshall was presiding over the Supreme Court, and he managed
the case carefully, delaying it until he had a secure majority on the court
and bringing up to the court’s review other cases that could help it. The
Dartmouth decision—which limited public representation and ruled
that corporations, like people, could have private rights—was not a
mistake, an inadvertence, a happenstance in history, but a well-designed
plan devised by particular interests who needed a ruling that would
allow for a particular form of organization.

Nor was the new Republic any more successful at reining in the
power of large organizations in the case of debts. In a word, debts were
ruled harmless if the sums were large and attached to organizations
such as partnerships or corporations, but a reason for imprisonment if
they were small and attached to individuals. For example, a man re-
ceived a six-year prison sentence for a debt of less than $50.00, and a
blind Bostonian with a dependent family went to jail for a debt of
$6.00. Eventually, in 1819, the Supreme Court gave in and allowed the
states to abolish imprisonment for debt if they wished, but not for those
already in prison. Massachusetts did not so wish, and 1,442 debtors
went to jail the next year in Boston, so the number in jail for small
debts in the depression year of 1819 could have been substantial. The
officers of economic units (and chartered organizations of all types),
however, were not threatened with jail; they merely had to surrender the
assets of their organizations, and they could protect their own wealth.
The reasoning is familiar to us today: entrepreneurs, if they are worth



42 C H A P T E R  2

their salt, must take risks, and if they win it is in the public interest as
well as their own, for the economic well-being of the economy has been
improved; if they lose, society should share the risk and cancel the orga-
nization’s debts. If small entrepreneurs borrowed only from big corpo-
rations, one might forgive them their poor luck, for big corporations
had deep pockets; but the real object appeared to be to prevent small
stockholders, vendors, and taxing authorities from imprisoning ship-
ping or textile magnates if they could not pay the debts of their
corporations.

A third major decision in 1819, in addition to the Dartmouth case
limiting state regulation and the rulings liberalizing debt, found that
“the states have no power, by taxation or otherwise, to retard, impede,
burden, or in any manner control, the operations” of constitutional fed-
eral laws (Sellers 1991, 89).This ruling declared that the federal govern-
ment acted for the people directly, and its laws would prevail over any
laws of the states regarding the conduct of corporations. According to
the Supreme Court, states did not represent the people when, in the case
at hand, Maryland sought to levy a prohibitive tax against the Bal-
timore branch of the new national bank. The state was acting at the
request of many farmers and artisans who opposed the national bank
(89). Whatever the merits of the particular action, the ruling circum-
scribed state control over corporations. By implication, and soon con-
cretely, the ruling removed local control over internal improvements
such as post offices and post roads, and then railroads. Control was
reserved for the federal government, but that government barely existed
and chose not to exercise control over internal improvements and such
matters as privatized railroads. The economy was to be unregulated. By
1819 local control over economic activity was reduced and the private
corporation removed from local regulation in most areas of concern.
The consequences were immense. For example, the ruling encouraged
the privatization of what, for other countries, was a public good under
public control, the railroads.

The states themselves were hardly paragons of nonhierarchical, non-
market sentiments. They were scrambling to boost production and com-
merce, and their legislators and officers were, like those at the federal
level, wealthy and interested in building big private corporations. But
they were also more subject to democratic pressures to limit imprison-
ment for individual debt, to be suspicious of the aims of liberal national
bankruptcy laws for big enterprises, to prosecute owners and managers
for running unsafe workplaces, and to forbid the firing of an employee
because he or she voted for the wrong candidate. The states were closer
to the electorate. In such organizational matters, removing federal au-
thority and strengthening state authority could have brought about a
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more responsive workplace, more innovative industry, and more even
economic growth, as we shall see. (In many social and cultural matters,
the advantages of a federal or state supremacy is less clear. Civil rights
issues, for example, have benefitted from federal supremacy. For better
or worse, the states retained much autonomy in social matters, while
losing it in economic ones.)

For Sellers, the “marketization” of the United States constituted an
abrupt and fundamental shift in national direction. At first, the eco-
nomic liberalism of the Federalist party was defeated at the grass roots,
but then it was enacted and expanded by the market wing of the Re-
publican party, with little political difficulty (101). The dramatic rever-
sal of republican tradition in the Republican party was widely noted
and bewildered some, but for the younger party members with patrician
backgrounds and especially those with concrete organizational interests,
there was no need to rationalize the change.

With the Dartmouth decision and the two other historic Court deci-
sions in 1819, the economic landscape was changed forever. The expla-
nation, I believe, is that it represented the interests of those who saw
that wealth and power could be concentrated through large, indepen-
dent organizations. My “interest” argument is in contrast to the several
alternative explanations that have been advanced to explain the emerg-
ing economy. Hardly a jot of technology had changed; efficiency was
increased for owners but not for consumers, workers, and communities;
there was no shift in culture or national values—indeed, much effort
went into convincing people that the new interests were nothing other
than compatible with the old republican culture of the 1780s and
1790s; politics certainly played an essential role, but the background of
the politics and the object of the legislation was not the platforms of the
Whigs, Federalists, or various wings of the Republican party; the poli-
tics and the legislation concerned organizations, specifically the liberty
to function and grow with the least amount of restraint.

Lawyers: “The Shock Troops of Capitalism”

Or so writes Sellers (47). They initially came from the tiny elite of col-
lege graduates, and the initial colleges were distinctively elite schools.
Between 1760 and 1840, the period of the greatest change, nearly three-
fourths of the attorneys practicing in Massachusetts and Maine were
from this tiny elite. And it was self-perpetuating. After 1810, over half
of the attorneys were sons of lawyers and judges (47). Today we assume
a college degree and then a legal degree for lawyers, but in the democ-
racy of the turn of the century neither degree was necessary. Indeed,
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judges were not usually lawyers, but were respected or powerful men in
the community. For example, only two out of eleven of 11 judges on the
highest Massachusetts court in the fifteen years before the Revolution
were lawyers; but in the next half-century all but two who served were
(49). The profession boomed, and its new members were not disin-
terested seekers of truth and justice, but members of entrepreneurial
families, looking after the family business; these were the families that
could pay for their sons’ education. They managed the charter bank
industry, with over 200 chartered banks by 1815, offering capital to
famished entrepreneurs and retaining control in return; secured charters
for manufacturing enterprises from the state legislatures, who were con-
trolled by the lawyers anyway; and elaborated sacred rights of property
against the arguments of the propertyless (46–47). In quite a short time,
“interests” became the dominant actors in the U.S. political scene, and
interests—property owners, businessmen, manufacturers, traders—
were represented by lawyers appearing before their coprofessionals,
judges. Juries—unrepresented and unorganized interests—were increas-
ingly set aside; judges gradually determined that juries could rule only
on matters of fact, not on law, which the judge determined, and they
could not violate the instructions of judges (49). As historian William
Nelson writes, in the language of legal historians, the juries “had ceased
to be an adjunct of local communities which articulated into positive
law the ethical standards of those communities” (Nelson 1975, cited in
Sellers 1991, 50). One can imagine how a nonmarket, communal sense
of justice, concerning the flooding of your neighbor’s farmland because
a manufacturer builds a dam downstream, could easily be set aside by a
judge whose relative has invested in the manufacturer’s enterprise. In
fact, a book by Mark Summers, The Plundering Generation (1987), is
full of such examples, depicting an alarming, endless parade of corrupt
businessmen, lawyers, and judges, whose boldness exceeds imagination
even in our own scandalous times. The merging of corporate interests
and elite judges and lawyers constituted, says Sellers, citing Horwitz’s
Transformation of American Law (1977) and Nelson’s Common Law
(1975), a legal revolution (48).

But its roots were in an organizational revolution. The way was being
cleared for the untrammeled development of large organizations, and
these could concentrate wealth and power. Large organizations, if they
were manufacturers, had large machinery rather than the quiet tools of
the artisan, thus injuries followed. The courts, in 1824 when water-
powered machinery was multiplying, promptly announced the doctrine
of “contributory negligence,” wherein the failure to put up a guard rail
was inconsequential because the employee was negligent in being too
close to the machinery when attempting to clean it. If the injured or
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killed employee were still quite obviously not negligent, it could be held
that his or her fellow worker was, and thus the employer was blame-
less—the “fellow servant” rule of 1842. Notes Sellers, wryly, “What the
judges claimed to be protecting was the worker’s freedom to enter into
a contract to perform dangerous work at wages theoretically commen-
surate with the risk” (54). Similarly, the common-law principle of im-
plied warranty was overridden and replaced by a free-market doctrine
that held, for example, that commerce would end if everyone could seek
redress for implied warranties, and the person who could not look after
his own interests in entering into a contract does not deserve judicial
guardianship. Not only was “buyer beware” a new watchword, but
“employee beware” (54).

The new organizational interests needed laws for the expansion of the
right for the state to seize private property and then turn it over to
private enterprise for development, allowing, for example, the (privately
owned) railroads to obtain rights-of-way on public land at almost no
cost; to define public purpose so broadly that eminent domain and cor-
porate privileges could always be justified in the name of “prosperity”
and growth (53); and in general for the freedom to externalize costs. As
for externalities, note the ruling of a judge in an 1839 Kentucky deci-
sion: a railroad will be allowed to run its locomotives into the heart of
Louisville despite the noise and pollution from its smokestacks—the
externality—because so necessary were the “agents of transportation in
a populous and prospering country that private injury and personal
damage . . . must be expected” (cited in Sellers 1991, 52) It is a trivial,
but quite concrete and acknowledged externalization of the social costs
of organizational activities, sanctioned by the legal system.

Before the Civil War, the United States was a rural nation, and the
vast majority of organizations were small and local. The elite who
sought the legal revolution were not, as yet, an organizational power.
Indeed, many who occasioned the court’s generous rulings were the
owners of small factories, mills, and transportation companies, and
would not be counted among the elite who could retain the services of
Daniel Webster. But they knew where their organizational interests lay.

The change was notable because it was so rapid, rather than the slow
accretion of slight changes in the individual minds of the public that
supposedly make up history. It was also notable because quite different
sustaining and legitimating cultural values were out there, supposedly to
be realized by the gradual accommodation of the citizens’ mentalities.
But values were everywhere, the convenient ones to be plucked by the
nearest passerby in the scramble for power and wealth; and if the values
contradicted one another, let the strongest or the richest “man” win.
For example, first the Federalists argued a pro-commerce destiny with a
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strong national state including a national bank. This was clearly a party
of elite members and interests. It was opposed by the Republicans, rep-
resenting agrarian, then worker, interests. But with the Federalist leader-
ship positions sewed up by patrician members, politically ambitious
men with growing commercial and industrial interests had little political
outlet. They went to the less patrician Republican party. Eventually, by
1819, the ambitious entrepreneurs took over the Republican party, out-
doing the Federalists in pursuit of pro-business legislation. Interests, not
ideologies or values or traditions, were foremost.

So far we are talking about a few men in each party, throwing out
hollow promises and honeyed words to those citizens who could vote.
Only a few among the mass of citizens rose to any political influence
wherein they might articulate the concerns of farmers and workers.
When they succeeded in obtaining some power at the state level, the
representatives of Republican farming and working-class constituencies
sought to ensure that judges be elected rather than appointed by the
elites of any party, sought to remove state supreme court judges for
imprisoning litigants for contempt, sought to exclude those parts of the
common law that were being turned against workers and farmers (such
as the fellow-servant rule), and, most revealing of all, sought to require
that “most cases to be adjudicated by lay magistrates and referees with-
out the intervention of lawyers” (Sellers 1991, 61). Here was a wide-
spread sentiment, one might even say a national value, that was to be
quickly overridden by elites, who conveniently announced different sup-
posed national values. The issues were not always distinctively organi-
zational, but the owner of a factory or bank or construction company
who relied on lawyers (from his own social class) to do battle with
workers or customers, would have an organizational reason not to have
cases adjudicated by lay magistrates, but by lawyers.

At the national level, interests held sway; most of our important po-
litical actors represented commercial and landed interests, since strictly
organizational ones did not, in the first half of the century, offer large
returns. Treasury Secretary Albert Gallatin, in 1802, “convinced Con-
gress to allocate land revenues from the new state of Ohio for a Na-
tional Road connecting it with the Potomac via southwestern Pennsyl-
vania, where his own investments were concentrated” (62).

Henry Clay found success in organizations, however. With something
of a populist start, he soon was a stockholder in, and attorney for, the
Kentucky Insurance Company, which opened the Bank of Lexington,
the first west of the Appalachians, and it paid 18 percent dividends (63–
64). When the populist majority in the lower house of the Kentucky
legislature tried to close it down, Clay threatened that he had the votes
in the state senate to immediately call in all loans to farmers based on
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credit from the state. His threat carried the day and the bank survived
(64–65).

John C. Calhoun was sent by his father, a wealthy plantation-and
landowner in South Carolina, to Yale and then the Lichfield law school;
he returned to claim his father’s old seat in the South Carolina legisla-
ture and to marry a wealthy woman with a fortune in plantations and
slaves, which was placed wholly at his disposal. He was rich in an area,
the South Carolina low country, that had more great fortunes than any-
where else in the country, perhaps in the world. South Carolina
planters, whom he represented, “betrayed a characteristic imperious-
ness, born of absolute mastery over other people, habituation to luxury,
and unchallenged hegemony,” says Sellers (67). Calhoun was to lead the
South Carolina war party, joining Clay in pushing Madison into war
with Britain over tariffs; he was the most influential in building a navy
that would guarantee American trade with the rest of the world under
all circumstances—e.g., when Europe was at war and European coun-
tries embargoed U.S. shipments. Land, commerce, and slave holding
were the basis of his wealth, but it is interesting that he figured in the
special-interest legislation that would give preference to the Lowell tex-
tile mills over their competitors (75). Class and culture and politics were
still more important than big organizations before the Civil War, but
organizational interests were seeking expression, and the courts pro-
vided it.

There was a legal revolution. In a few decades, the basic laws govern-
ing large organizations were remade. The national political leaders and
then the lawyers in the legislatures and judgeships paved the way for
untrammeled organizational growth and the accompanying centraliza-
tion of wealth and power. Political values were remade, traditions were
founded rapidly, and the setting was ready for our first collection of, for
the times, really big organizations. We will now turn to the details of
this collection, the textile mills in New England and in and around Phil-
adelphia. They have been carefully studied. All that remains is to see
them in the light of the organizational requisites.


